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lo6 HARVARD LAW REVIEW 

unconstitutional because it differentiated producers who sold, from other 
vendors. Connolly v. Union Sewer Pipe Co., 184 U. S. 540. The spirit and 
reasoning of the two cases are quite different. The writer of the dissenting 
opinion in the earlier case now announces the view of the united court. The 
decision is to be supported on the ground, which the opinion takes, that a 
legislative classification should be upheld if within the bounds of reason. 

Contracts — Suits by Third Persons not Parties to the Contract — 
Sole Beneficiary — Massachusetts Law. — The defendant's testator 
promised the father of an infant, in consideration of the naming of the child 
for him, to settle a sum of money on the infant. The child, by his father as 
next friend, sues upon this contract. Held, that he can recover. Gardner v. 
Denison, 105 N. E. 359 (Mass.). 

This case is somewhat startling in Massachusetts, where a sole beneficiary 
cannot recover at law or in equity on the contract made for his benefit. Mars- 
ton V. Bigelow, 150 Mass. 45, 22 N. E. 71. In cases where a creditor is the 
beneficiary of a contract made by his debtor, Massachusetts has already re- 
treated from her former strict position, and now allows the creditor to reach 
the contract in equity as an asset of the debtor. Forbes v. Thorpe, 209 Mass. 
570, 95 N. E. 955. Cf. Borden v. Boardman, 157 Mass. 410, 32 N. E. 469. 
See 25 Harv L. Rev. 289. In the principal case, in order to escape the 
severity of its rxile concerning sole beneficiaries, the court says that the father 
in naming his new-bom son acted as the contracting agent of the child. This 
is a return to the seventeenth-century reasoning which identified the child 
with its parent. Dutton v. Poole, 1 Vent. 318, 332. The clear-cut anomaly of 
a recovery by the sole beneficiary at law, such as exists i many American 
jurisdictions, is preferable to such a fiction. A recovery in equity would equally 
accomplish justice, and at the same time would be theoretically justifiable. 
See Linneman v. Morass, 98 Mich. 178, 182, 57 N. W. 103, 105; 15 Harv. L. 
Rev. 773. In New York, however, the courts would permit recovery in the 
principal case on the curious theory that the moral obligation to support a 
dependent relative makes the contract one for the benefit of a creditor of the 
promisee. Buchanan v. Tilden, 158 N. Y. 109, 52 N. E. 724. 

Easements — Modes of Acquisition — Assumption of Easement by 
Alleged Dominant Owner. — The owner of certain lake-front property sold 
a portion of his land to the plaintiff city with full knowledge of the latter's 
purpose to install forthwith a pumping station and supply its inhabitants 
with drinking water. The grantor thereafter sold the remainder of his prop- 
erty to the defendant, who had constructive notice of the use to which the 
plaintiff's land was being put. The plaintiff now asks for an injunction against 
any user of the lake by the defendant for bathing purposes, which was 
granted. Held, on appeal, by an equally divided court, that the plaintiff is 
entitled to the relief sought. City of Battle Creek v. Goguac Resort Ass'n, 148 
N. W. 441 (Mich.). 

Many decisions, recognizing easements created without grant, while based 
in terms on estoppel, can be rested on the sounder equitable doctrine that 
part performance may take a contract out of the Statute of Frauds. East 
India Co. v. Vincent, 2 Atk. 83. But in the principal case it seems scarcely 
possible to contend that there was any contract for an easement, especially 
against the defendant, a stranger to the original conveyance. Equity also 
recognizes servitudes which because of lack of privity, or because of some 
informality in the necessary covenant, do not run at law. Tulk v. Moxhay, 
II Beav. 571. In the principal case, however, aside from the lack of any 
attempted covenant, there is no clear intent to benefit the dominant tenement, 
an element deemed equally essential to an equitable servitude. See Keates v. 



